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APPELLEE

ORDER REVERSING THE HAW{'I CIVIL RIGTITS COMMISSION'S FINAL
DECISION AND ORDER GRANTING PETITION FOR DECLARATORY RELIEF

This matter having come beiore the Court on Appellant RCIS INVENTORY

SPECIALISTS' ("RGIS") administrative appeal ofthe FinalDecision And Order Granting

Petit ion For Declaratory Reliefissued by the Hawai' i Civil Rights Commission on June 28,

2002, and Appcllant RGIS being rcpresented by Richard M. Rand and Clayton A. Kamida, and

Appellee the HAWAI'l CIVIL RIGHTS COMMISSION (. 'HCRC") bcing representcd by John
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Ishihara, and the Court having considered and reviewed the parties' briefs, the administrative

record in this action, and the arguments ofthe parties at hearing, the Court finds as follows.

ln this case, RGIS appeals a Final Decision Ard Order Granting Petition For Declaratory

Relief by the HCRC dated June 28,2002. In the proceeding beiow, the HCRC's Executive

Director filed a petition for declaratory reliefwith the HCRC seeking a deterrnination that the

HCRC possessed j urisdiction to accept and investigate claims of discrimination "due to or based

upon the claimant being hansgendered or transsexual." R. at 5. The Detition stated that ""[i]t is

the Executiv€ Director [sic] contention that employment discrimination due to an individual

being hansgender or transsexual, or due to a peFon's apparent gender, constitutes "sex" -

discrimination under HRS Chapter 378." 1d ln granting the petition, the Commission

determined that "[i]ftransgender individuals and transsexuals are subject to discrimination

because thcy are hansgender or tanssexual, such discrimination may constitute sex

discrimination." R. at 253.

RGIS asserts that the declaratory ruling in this case was r/tro ,ires, and the HCRC lacked

jurisdiction to issue the ruling in this matter, because the Hawai'i Administrative Procedure Act

prohibits agencies Iiom petitioning other agencies for a declaratory ruling. The Court agrees.

Hawai'i Revised Statutes 091-8 provides tha! only "jnterested p4rsons" m?v petitioa an zge!'.v

for a declaratory ruling. In tum, H.R.S. $91- 1(2) defines a "person" as including "individuals,

partnerships, colporations, associations, or public or private organizations ofany character elhq

!h3! agencies" lemphasis added]. An "agency" is defined by H.R.S. 591-1(1) as each state or

county board, commission, department, or officer authorized by law to make rules or to

adjudicate coltested cases, except those in the legislative orjudicialbranches." There is no

dispute that the FICRC is an "agency" for purposes ofSection 9l-l. The Court f indsthntth€

'  t19/000r/ t45l16 v2



Executive Director's petition for a declaratory ruling is a prohibited Detition by an "agency" for

puryoses ofthe Hawai'i Administrative Procedure Act

Although the HCRC reiies on Gibb-v,:Splkg!, 68 Haw. 432, 718 P 2d 1076 (Haw 1986),

the Court finds Ghh distinguishable The chiefofpolice in Gibb was petitioning an agency

different from the one which he represented. In addition, the court in Glbb did not determine

whether the Honoluiu Police Depafiment was an "agency" for purposes ofH R.S $91-1' and

whether ar1 agency official acting in his official capacity could be considered an "agency" under

the Havr'ai'i Administrative Procedure Act. Allowing an Executive Director to petition his/her

om agency for a declaEtory ruling creates a substantial risk of rulemaking through declaratory

orders. Because the declaratory rulings ofadminishative agencies are not subject to normal

rulemaking requirements (ree H.R.S. $91-l(4)), the Court ftllds that the provision in Haw

Admin R. $ 12-46-61 which authodzes the Executive Diiector to petition his own agency for a

declaratory ruling conflicts with the Hawai'i Administrative Prccedure Act

The Court also fiDds that the HCRC'S declaratory order in this case did not comply with

the Cornmission's own rules at Haw. Admin. R. $ 12-46-61 and 12-46-63(4). Section l2-46-61

requires a person petitioning for a declaratory ruling to submit facts giving rise to the petition,

and section l2-46-63(4) provides that the commission may refuse to consider the Detition where

based on speculative or hlTothetical facts. In this case, the Executive Director's petitioo did not

include copies ofthe complaints hled with the HcRc, nor did the petition allege the factual basis

for the complaints, or identify the advers€ employment action alleged by the complainants Ll

The Executive Director merely filed an affidavit from attomey April L Wilson-South stating

there..are filed with the enforcement section ofthe HcRc six employment discrimination cldims

alleging sex discrimination becausc complainant is transgender." The Executive Director
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redacted infomation regarding the complaints ilom the documents submitted. and claimed that

facts relating to the complaints should not be presented as part ofthe declaratory proceedings. R.

at 280-281. Under such circumstances, the petition should have been denied based on the

inadequacy of the adminishative record.
iu wntawfv'.t AiSc'firrvtv4'f'v! PrL!+;U btcu/1e!" | ]-C1f'"-- -,1

Fi{ally, the Court finds tha$Hawai'i employment discrimination law, at H R S ChapretTtuWe

378, does not prohibit discrimination which is directed to person's status as transgender or

transsexual. In inter,Dreting Hawai'i's ernployrnent discri]]linstion Ia'vs. Haq'aj'i coutts v'ill look

for guidance to federal precedent interpreting analogous federal laws. S-qh9lk9-Y&!3bL9

Collection Aqency. Ltd.,96 Haw. 408,425,32P.3d 52,59 Q1aw.200l) Hawai' i Revised-

Statute $378-2 prohibits discrimination in emPlo)"rnent "lb]ecause of sex " Title vll ofthe

Civil Rights Act of l964likewise prohibits discrimination in employment because of"sex." 42

U.S.C. $2000e-2(aXl):

The HCRC has failed to point to anlthing in the legislative history ofHawai'i's

employment discrimination laws indicating that the term "sex," as used by the Hawai'i

legislature, was intended to include the concept of"gender identity." The federal courts

interpreting Title VII have determined that the meaning ofthe telm "sex" as used in Title VII

meals a person's biological status as male oi fenale. rathei Lha! e person's con:ep'icn ofhisi!:er

gender identity. ln other words, Title VII's prohibition on discrimination because ofsex means

"it is unlawful to discriminate against women because they are women and against men because

they are men." Ulane v. Eastem Airl ines.lnc., '/42F.2d1081,1085 (?'h Cir. 1984). The Court

finds federal precedent persuasive in interpreting the term "sex" under Hawai'i discrimination

law.
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The HCRC relies on Price-Waterhouse v. Hopkins, 490 U.S. 228 (1989), in arguing that

because discrimination based on sexual stereotyping is prohibited by Title VII, discrimination

against transsexual and transgendered individuals must also be prohibited. However, the United

States Supreme Court's decision in fu!9g:[9!9ft9g59 did not address discrimination directed

towards gelder identity. Rather, the case dealt with stereot]?ical attitudes against women 4&a

women, not persons whose gender identity is different from their biological sex. The Court also

notes that the federal court decisions after Price Slaler-bgulg have continrteC.to intei-Dret the term

"sex" as used in Title VII to mean biolosical or anatomical sex.

The Ninth Circuit's decision interpreting the federal Gender Motivated Violence Acf

("GMVA") in Schwenk v. Hanford, 204 F.3d I 187 (9'h Cir. 2000) is likewise distinguishable. In

that case, the Ninth Circuit noted that when Congress used the term "gender" in the GMVA, it

acted intentionally to incorporate the broader concept ofgender identity, and specifically

irtended to go beyond biological or anatomical characteristics. 204 F.3d at 1201 n. 12.

At the hearing on this appeal, Counsel for the HCRC argued that the Commission's order

mereiy authorizes the investigation of claims ofsex discrimination by transsexual and

transgendered individuals, and that the order did not determine that Hawai'i' law prohibits

discrirnination .rhich is directed towatds an individual's status as transsexual or transg"ndered.

However, this claim is belied by the HCRC's Final Decision and Order, which expressly found

that discriminatiol against penons because oftheir status as transgender or transsexual

constituted sex discrimimtion. R. at 253.
ft4arll'r\t4 ttg/-X tt

In determining that Hawai'i's empioyment discrimination la$does noiprohibit

discrimination dir€cted to an individual's status as transsexual or transgender€d, this Court

recognizes that discrimination against all persons b€cause of their stalus iLs males or females is
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prohibited by Haw. Rev. Stat. Chapter 37E. The Court agrees with the HCRC that transgendered

and transsexLral individuals may file charges ofdiscrimination and are entitled to protection from

emplolment disc mination because oftheir biological sex, even though they are excluded from

the protections ofHawai' i disabil ity law. See Haw. Admin. R. $12-46-181. Thus, theHCRC is

not precluded from investigating chims ofsex discrimination filed by transsexual or

transgendered individuals to the extent that the complaints allege discd.mination based on
tuanv Iiv r unlawful /iscttrrvinafr'n4praallu.

h'ol.gr.al sel Ho\rerer. l :rnssexull  and transgeltdered D.jrs-oris are n^l enr' !1.. i  r^ anv ̂ rear.r

ui onnuQ+1,M uilh d,isornwi naW lrlcnu ba-a.cd 6rr " ga14 r'
prolectionsrthan males and fem_ales who identiE, with their biological sex, and are not protected
ItU UtX " pnuAnn a1 wu

by.[Iawai'i employment discrimination law specifically because oftheir status as transsexuals or

transgendered individuals.

For the fo.egoing reasons, the Court grants RGIS's appeal in this matter, and vacates the

Final Decision And Order Granting Petition For Declaratory Relief issued by the HCRC on June

28,2002.

IT IS SO ORDERED,

DATED: Honolulu, Hawai' i,
JAN 2 7 200i

APPROVED AS TO FORM:

JOHN ISHIHARA
Attomey for Appellee
HAWAI'I CIVIL zuGHTS COMMISSION

RGIS |hventon Specidlist v. Ila|,ai'i Civil RiphlJ Connissbn, Civil. No. 02-1-1703-07 (Agency
Appeal), ORrER REVERSING THE IIAWAI'l CML RIGHTS COMMISSION'S FINAL DECISION
AND ORDER GRANTINC PETITION FOR DECLARATORY RELIIT
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